
 

 

TO: Members, New York State Senate 
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SUBJECT: 
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to “Cap and Invest” program 
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Our initial comments on provisions in the Senate one-house budget bill regarding creation of a “cap and invest” 

program for greenhouse gas emissions (see S.4008-B, Part AAA) are provided below. 

The Climate Action Council’s Final Scoping Plan, issued in December 2022, included an explicit recommendation 

for the adoption of a “cap and invest” program that would both drive statewide emission reductions and generate 

an unspecified level of funding for CLCPA-related state expenditures.  This recommendation was reinforced by 

Governor Hochul in her 2023 state of the state message, and the Executive Budget proposed several program 

parameters, including the creation of a cost-rebate program, protection of “energy intense, trade exposed” 

businesses, and several others. 

The Department of Environmental Conservation and NYSERDA have already started their stakeholder outreach 

efforts.  This is expected to be a complex rulemaking (the state of Washington’s recently adopted cap and invest 

rule runs nearly 150 pages) and we have been working with our member companies to identify issues that need to 

be addressed in a final rulemaking. 

Importantly, we have seen examples of successful cap and trade programs implemented in the U.S,,and believe 

that New York can craft a workable program that assures achievement of the CLCPA’s emission reduction 

mandates while providing a flexible, environmentally protective, and cost-effective compliance program to 

business. 

In the following comments, we summarize key provisions set forth in Part AAA, and provide our initial comments 

and concerns. 

As always, we welcome the opportunity to discuss in detail. 

Thanks. 

Ken Pokalsky 

Vice President 

The Business Council of New York State, Inc. 

111 Washington Avenue  Suite 400 | Albany, NY 12210 

Direct 518.694.4460 | Cell: 518-339-5894 

ken.pokalsky@bcnys.org | www.bcnys.org 

 

 

1. Timetables 

-  The Department of Environmental Conservation (DEC) is to establish greenhouse gas (GHG) emissions for each 

compliance period by 1/1/24 as “interim” limits, providing that these limits can be adjusted at any time if found to be 

insufficient for achieving CLCPA GHG emission targets.  It also specifies that the “cap and invest” (C/I) program 

must have annual declining aggregate GHG emission limits. 

- Initial one-year compliance period to begin 6/1/24. 
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Comments: This would require almost immediate action to establish and implement GHG emission 

reporting, on which these compliance requirements would be based.  As mentioned below, this proposal 

seems to apply direct compliance obligations on all emission sources, dramatically increasing the number 

of entities in the reporting program.   

It is unclear how these annual caps could be “insufficient” for achieving the CLCPA targets unless there 

was widespread non-compliance.  To modify the caps based on non-compliance would in effect impose a 

universal penalty against all program participants by further limiting available allowances. 

Also, since we don’t yet know how the last statewide inventory, established for 2020, will have changed by 

2023, the 40% reduction target for 2030 could mandate an especially steep year-to-year reduction 

requirement for the initial years of this program. 

2. Allowance requirements – This program would apply to all “covered sources,” subject to provisions of ECL 

§75-0109.b.2 (e.g. all greenhouse gas emission sources,  with  the  exception  of  agricultural emissions from 

livestock, with sources defined in Article 75 as any “anthropogenic source or category of anthropogenic sources of  

greenhouse gas emissions, determined by the department:  a. whose participation in the program will enable the 

department to  effectively reduce greenhouse gas emissions; and, b. that are capable of being monitored for 

compliance) and would require all covered sources to register with the DEC 

Comments: As cited above, CLCPA defines “covered sources” as all source capable of being monitored.”  

If each covered source was required to obtain allowances, this would require tens of thousands of sources 

to participate in an allowance auction, including sources not subject to current DEC permitting.  This is 

inconsistent with Climate Action Council (CAC) scoping plan recommendations for the C/I program, which 

recommended that utilities and fuel providers would have allowance obligations “equal to the carbon 

content of the fuels they distribute.”  

3. Compliance period – This proposes that each compliance period is one year, and covered entities are required 

to submit allowances “in a timely fashion” for each compliance period. 

Comment:  The Regional Greenhouse Gas Initiative (RGGI) provides a three-year compliance period that 

provides more flexibility that seems appropriate given the statute’s long-term emission reduction target 

4. Set-Asides – The bill allows an unspecified amount of allowances to be transferred to the “GHG emissions 

reduction account” for purposes of market stability and to incentives additional emissions reductions 

Comment:  We recognize the need for an “intervention” mechanism in the event of allowance market 

problems but have not developed a specific recommendation, and that RGGI has an allowance reserve 

intended to address excessively high auction prices.  However, there are fundamental differences between 

RGGI and CLCPA.  As the maximum allowances available per C/I program compliance year will be set at 

or below the prior year’s actual emissions, there may be few if any “surplus” allowances in a given 

compliance period. Therefore, removal of any significant amount of allowances to a reserve program, in 

what is being designed as a tight market, may have a significant impact on allowance prices, and preclude 

compliance by some entities.  This issue would be exacerbated by other provisions of this legislation that 

would limit compliance periods to one year and have allowances expire 6 months after the end of the 

compliance period in which they were issued. 

5.  Source-specific Requirements – This bill provides that DEC shall impose maximum allowable GHG 

emissions for all individual sources “located in, or contributing to” pollution in disadvantaged communities (DACs) 

and source-specific limits must decrease annually at same rate as annual aggregate GHG allowances.  DEC may 

also require additional allowance be acquired for such sources. 

 Comment: We have multiple concerns with this provision.   

We question its need as DEC will already be assessing potential DAC impact of all new and renewed 

permits, under CLCPA provisions and recent amendments to SEQR and uniform procedures (UPA) for 

permit reviews. 
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We question the feasibility of imposing source specific limits on all sources, given that there will be 

thousands of sources without permits. 

By imposing strict emission limits on individual sources, it could preclude an increase in production at 

specific sources in or near DACs, even as aggregate emissions in and around a DAC are being reduced.  

This approach is also contrary to the CAC scoping plan recommendations regard emission regulation for 

industry in general and EITEs in particular. 

Finally, impacts on DACs are really related to co-pollutants, not GHGs directly regulated under the C/I 

program, and their emissions are already directly regulated by DEC, and will be subject to expanded 

review under recent UPA amendments. 

Note that we still do not have final designation of DACs, the DAC criteria has never gone thru rulemaking; 

most of the DAC designation criteria are not based on actual emissions or pollution burdens; there is no 

guidance or criteria to evaluate how sources may “contributed to” DAC pollution burdens or how to assess 

“disproportionate burdens.”   

6. Provisions for allowance auctions 

- Auctions to be held quarterly.  

Comment: If secondary sale of allowances is prohibited, you would have to schedule auctions immediately 

at the beginning of each compliance period, otherwise there would be no way for entities needing 

additional allowances could come into timely compliance. 

- The state shall adopt mechanisms to protect confidentiality and guard against bidder collusion and market 

manipulation. 

Comment:  Understood.  There should also be limitations as to what entities can participate in the auction. 

- The DEC shall adopt a minimum allowance price and a maximum allowance price (both to be increased annually, 

with the maximum price increase equal or greater than the minimum price increase), with the maximum price set at 

a level sufficient to incentivize GHG emission reduction investments.  Pricing to be based on: impact on achieving 

CLCPA emission reductions, social cost of carbon, pricing in other GHG pricing programs worldwide, inflation, and 

other factors. 

Comment: Given that emission reductions will be driven by the declining limits in available allowances, the 

need to set prices at a level to incentivize emission reductions is unclear.  Further, if the state is effective in 

achieving greater emission reductions than required to meet compliance period-specific emission limits, we 

see no need to artificially inflate allowance prices.  Further, to what degree would the DEC “social cost of 

carbon” be considered?  If based on the social cost of carbon, these prices would be well beyond 

allowance prices in any other U.S. emissions trading program. 

7.  Expiration of Allowance - Allowances not used in the compliance period in which they are issued will expire 

180 days after the end of that compliance period, and cannot be traded or otherwise transferred by the entity to 

which they are issued. 

Comment: We oppose a prohibition on third-party transactions, as this restriction will have no benefit 

toward achieving annual aggregate emission limits.  Allowance banking is a key feature of other similar 

programs in the U.S.  Such restrictions could result in inflated allowance prices as it limits market flexibility.  

Also, as we recommend a three-year compliance period, we do not support a 180-day expiration date. 

8. Linkage with RGGI - The DEC is directed to establish a mechanism to link this program with RGGI (including 

recognition of allowance payments by regulated entities) and may adopt mechanisms for linkage with other 

allowance trading programs. 

Comment: While the language is complex, it seems to propose that entities subject to both C/I and RGGI 

would receive a C/I allowance price credit based on their cost of RGGI allowances.  If so, that approach 

provides a relatively straightforward approach and makes sense.  It is unclear how linkage to other 



 

Page 4 of 5 
 

programs would work.  Since C/I is designed specifically to meet NYS-specific GHG emission reduction 

goals, it would not seem likely that a NYS source would ever be able to obtain allowances generated in 

another state.  If a linkage only provided for the “export” of NYS C/I allowances, we would oppose such 

mechanisms. 

9. Provisions related to Energy/Emissions-Intense, Trade-Exposed entities (EITEs) 

- The amount of reduced cost allowances for EITEs is limited to 15% of statewide GHG emissions 

Comment: Any such limitation should be based on a final determination of the universe of EITEs and their 

emissions. 

- DEC to establish criteria for energy intensity and trade exposure in rule “consistent with” treatment of EITEs in the 

final CAC scoping plan, including its appendix C. 

Comment: Since Appendix C does not make specific recommendations regarding the details of an EITE 

compliance program, it is unclear what it would mean to be “consistent with” Appendix C.  Also, the 

scoping plan appendix were never formally approved by the CAC.  Moreover, the scoping plan admits that 

the Appendix C analysis does not include any assessment of interstate competition impact on trade 

exposure, so it is an incomplete analysis.  Finally, Appendix C’s analysis was limited to the industrial and 

mining sectors, so it admits that it is not a comprehensive assessment of all potential EITE sectors. 

- Regulations shall: require EITEs to use “best available technology (BAT),” require co-pollutant reduction and 

mitigation for EITEs impacting DACs, require EITEs to develop GHG and co-pollutant emission reduction plans, 

require a “contractual commitment” from the EIT to avoid leakage and meet economic development requirements 

determined by the state. 

Comment: We expect that a final C/I rule would include requirements related to EITE allowances, whether 

reduced cost (as proposed by the Senate) or no cost (as proposed in the Executive Budget).   However, 

we have multiple concerns regarding this proposal. 

This requirement is very unclear as to whether “best available technology” applies to emission control 

technology, process/combustion equipment, both or something else.  Note, different regulatory programs 

apply different standards, e.g., “new source review” requires “lowest achievable emission rates,” for new 

sources of VOCs, “best available control technology” standards apply to new or retrofitted emission 

sources, etc.  Further, there are no add on controls for CO2 emissions, with emission reductions achieved 

thru more efficient combustion or processes, or reduced fuel use or substitution.    

Moreover, since control technology is constantly changing, it is unclear at what point any technology 

mandate would apply. Would this require an update of all EITE air permits to initially qualify for reduced 

cost allowance allocations?   

- EITEs are to be provided allowances at reduced costs (set at level necessary to avoid leakage); in an amount not 

exceeding a facility’s average emissions from 2022 to 2024 adjusted to reflect impact of BAT; with the amount 

reduced annually in proportion to the reduction in statewide allowances; with the annual per-allowance cost no less 

than the prior year’s; with a limit of reduced cost allowances for no more than 10 years.   

Comment: Unclear why allocation should be tied to the aggregate allowance cap reduction.  Unclear how 

the DEC will establish entity-specific allowance prices.  

- Reduced cost allowances can be denied if found no longer necessary to reduce leakage by an EITE, if the EITE 

fails to employ BAT, if the EITE increases co-pollutant emissions in a DAC, or if the facility no longer meets EITE 

criteria. 

Comment: There should be no penalty if facility emissions are allowed under its permit.  Zero allowable 

increase in co-pollutants would limit growth and is unnecessary if aggregate emissions are being reduced. 

-If EITE emissions exceed their reduced cost allocation, they must purchase additional allowances 
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10. Enforcement - Any violations subject to civil penalty up to $12,500 “for each day of such violation, and DEC 

may “issue additional fines for violations” of this article, with violations of rules related to market manipulation 

subject to civil penalty up to $60,000 per day, and $120,000 per day for subsequent violations, as well as any 

applicable civil penalties. 

Comment: Unclear what a “day of violation” would entail.  Presumably, entities would have access to 

allowance sales by the state in a timely fashion to assure sufficient allowances at the end of a compliance 

period.  Lack of secondary market could impair compliance.  Unclear what “additional fines” are being 

sanctioned or contemplated. 

 


